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solve	problems	amicably	has	 limited	 the	role	of	 the	courts	 in	
advancing	sustainable	development	in	Canada.		While	the	gov-
ernment	continues	to	view	litigation	as	“un-Canadian,”	citizens	














After	 Canada	 became	 the	 first	 industrialized	 country	 to	










The	 reason	 for	Canada’s	 relative	 failure	 to	plan	 resource	
development	in	a	sustainable	fashion	lies	in	the	constitutional	
division	of	 legislative	powers	between	 the	provinces	 and	 the	







serving	biodiversity	on	 its	 land	base,	 the	 federal	government	
does	not	step	in.	
treatieS

































provisions	of	the	Canadian Environmental Protection Act, 1988 
on	the	basis	that	the	provisions	constituted	a	valid	exercise	of	
the	 federal	 government’s	 constitutional	 authority	 to	 legislate	
criminal	law.15	That	decision,	though	a	victory	for	the	federal	












There	 is	 no	 common	 law	 requirement	 that	 governments	
enforce	the	law—environmental	or	otherwise.18	There	is	only	
potential	 civil	 liability	 if	 the	 government	 adopts	 an	 enforce-
ment	 policy	 and	 then	 acts	 contrary	 to	 that	 policy,	 causing	
harm.19	Enforcement	policies	 for	 federal	 environmental	 laws	
in	Canada	are	fraught	with	pro-
visions	 that	 make	 prosecution	
highly	 unlikely.	 The	 policies	
identify	 enforcement	 responses	
to	 instances	 of	 suspected	 non-
compliance,	 reserving	 prosecu-
tion	 for	 cases	where	 the	 intent	






not	 have	 major	 environmental	




the Department of JuStice
While	 a	 department	 such	 as	 Environment	 Canada	 may	
recommend	prosecution	in	certain	cases,	the	decision	to	press	





















tracted	 litigation.26	However,	Canada	 does	 have	 one	 notable	
prosecution	 success	 story.	 In	1993,	Tioxide	Canada	 Inc.	was	
fined	four	million	Canadian	dollars	 for	consistently	failing	 to	
heed	Government	demands	 that	 it	 install	a	system	to	 treat	 its	
toxic	 effluent	 before	 discharging	 it	 into	 the	 Saint	 Lawrence	
River.27
















of	 forcing	 the	 government’s	
hand.	Litigants	 have	 been	 less	
successful	 in	 their	 attempts	 to	

















tation	 for	 environmental	 groups	 seeking	 judicial	 redress	 for	
Enforcement policies for 
federal environmental 
laws in Canada are 
fraught with provisions 
that make prosecution 
highly unlikely































mental	 groups	 in	 Canada	 as	 a	
means	 of	 forcing	 the	 govern-
ment	to	implement	conservation	
statutes	 such	 as	 environmental	
assessment	 or	 endangered	 spe-
cies	 legislation.	 Such	 litigation	




“the	Minister	may”?	The	SCC	ruling	in	Friends of the Oldman 




in	the	adoption	of	the	Canadian Environmental Assessment Act 
(“CEAA”).40

























In	Spraytech v. Hudson,46	 the	SCC	decided	 the	constitu-
tionality	of	a	by-law	adopted	by	the	Town	of	Hudson,	Québec,	
banning	the	use	of	cosmetic	pesticides.	Charged	with	using	pes-
ticides	 in	 violation	 of	 the	 by-
law,	Spraytech	moved	 to	 have	
the	 Superior	 Court	 of	 Québec	
declare	 the	 by-law	 inopera-
tive	and	ultra vires the	 town’s	
authority	 because	 it	 conflicted	




power	 to	 enact	 the	 by-law.48	






















have succeeded when they 
have used the publicity 
that comes with litigation 
as a high profile means of 
forcing the government’s 
hand
62Fall 2009
the polluter payS principle (clean-up orDerS)—
impeRial oil
In	 Imperial Oil Ltd	v. Quebec (Minister of the Environ-
ment)54	the	SCC	decided	the	legality	of	a	clean-up	order	issued	


















the	Minister	 issued	 the	 assess-
ment	 order	 the	 Minister	 was	
not	adjudicating	but	 rather	per-




to	 address	 the	 contamination	











the polluter payS principle (claSS actionS)— 
St. lawRence cement

















when	 it	 comes	 to	 abnormal	 annoyances	 under	Article	 976.65	
Rather,	liability	is	triggered	when	the	nuisance	becomes	exces-
sive	or	 intolerable.	The	SCC	relied	on	 legal	commentary	and	










In	 British Columbia v. 
Canadian Forest Products 
Ltd.,68	 the	 British	 Columbia	
(“BC”)	 government	 sought	 a	
damages	 award	 against	 Cana-
dian	 Forest	 Products	 Ltd.	
(“Canfor”)	 in	 connection	with	
a	 forest	 fire	 that	 burned	 1,491	
hectares	of	forest	in	the	BC	inte-
rior.	Canfor	was	largely	respon-





sued	 as	 a	 representative	of	 the	public,	 for	 damages	 resulting	
from	the	environmental	impact	of	the	forest	fire.	
The	SCC	held	 that	as	defender	of	 the	public	 interest,	 the	
government	can	sue	 for	environmental	 loss	based	on	 the	 law	
of	 public	 nuisance.72	 The	 Court	 considered,	 and	 eventually	
















Canada’s refusal to own 
up to its shortcomings 
has resulted in Canadian 
delegations being 
sidelined at global 
summits










assistance.	 Canada’s	 international	 influence	will	 continue	 to	
wane.	





and	 nature	 from	 the	 negative	 effects	 of	 economic	 develop-




























3	 	See generally	i.b. marShall & p.h. Shut, agric. & agri-fooD can., a 
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8	 	See	crown lanD factSheet,	supra	note	6,	at	1.	
9	 	laura barnett, parliamentary information & reSearch Serv., canaDa’S 






















16	 	Paul	Muldoon	&	Richard	D.	Lundgren,	The Hydro-Quebec Decision: Loud 









20	 	See	environment canaDa, compliance anD enforcement policieS for the 
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